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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
STATE OF OKLAHOMA,

Plaintiff,

V. . Case No. 4:05-CV-329-GKF-PJC
TYSON FOODS, INC.,et al.,
Defendants.
STATE OF OKLAHOMA'’S REPLY IN FURTHER SUPPORT OF ITS MOTION
IN LIMINE TO PRECLUDE DEFENDANTS FROM MAKING REFERENCE
TO THE DENIAL OF THE STATE'S MOTION FOR PRELIMINARY
INJUNCTION OR TO ANY FACTUAL FINDINGS MADE THEREIN [DKT #2405]

Plaintiff, the State of Oklahoma (“the State”), &gy submits its reply in further
support of its Motiorin Limineto Preclude Defendants from Making Reference edbnial
of the State’s Motion for Preliminary Injunction tr any Factual Findings Made Therein
(“State’s Mot.”) (Dkt. #2405) and in response tof@®lants’ memorandum in opposition to the
same (“Defs.” Opp.”) (Dkt. #2479).

As set forth in the State’s Motion, a court’s demisregarding a preliminary injunction
motion — and its findings of fact underpinning tllacision — are not relevant in a subsequent
trial for at least two reasons. First, “prelimipamjunction proceedings are resolved ‘on the
basis of procedures that are less formal and eg@lthat is less complete than in a trial on the
merits.” (State’s Mot. at 2 (quotinQklahoma v. Tyson Foods, In665 F.3d 769, 776 (10th

Cir. 2009)).) Second, the “evidence in a prelimynajunction proceeding is evaluated under a

different standard and for a different purpose(itl. at 2.) Accordingly, any reference to the

1 Specifically, the burden is “heightened” (i.ereater than the preponderance of the

evidence standard applicable at trial) and the gaeps to assess the movaiikelihood of
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Court’s denial of the State’s motion for a preliniy injunction, or to any factual findings made
therein, would be probative only of the Court’s cluision that the State did not satisfy the
burden required for a preliminary injunction. Tleahclusion and any factual findings relating
thereto are irrelevant at trial.

In their Opposition, Defendants acknowledge “thalgsshed principle that a district
court is not bound by its prior factual findingdetenined in a preliminary injunction hearing.”
(Defs.” Opp. at 2.) They agree that “the standaresdifferent for a preliminary injunction than
at the trial on the merits.”Id. at 3.) And Defendants concede that the Statddameiprejudiced
— and they appear not to challenge the State’s &ileargument — in the event ofuay trial.
(Sedd. at 1-2 (contending that State’s Motion is unneaegdf Court strikes State’s jury
demand id. at 2 (“no prejudice will result from reference tetpreliminary injunction ruling or
factual findings . . if the Court grantg§Defendantg motion to strike the State’s jury demand
(emphasis added)d. (“Mention of the Court’s Denial of the State’s Mmn for Preliminary
Injunction During aBench TrialWill Not Result in Prejudice to the State.” (empisaadded));
see also idat 3 (arguing absence of prejudieehen the case is tried on its merits before the
same judge who issued the ruling relating to thiprinary injunctiori (emphasis added).)

Because, on August 26, 2009, the Court denied Daf#s’ motion to strike the State’s
jury demand, a claim in this case will be triecatpury. (Dkt. #2527.) Accordingly, Defendants
should be deemed to consent to the State’s Motiowen if, however, the Court were to consider
the merits of Defendants’ arguments directed anthe-foreclosed possibility oflaench trial
without jury issuessuch arguments should be rejected, and the Gbacid grant the

State’s Motion.

success on the merits, not the actual outcomeeatdle. $ee idat 2-3 (quoting Dkt. #1765,
Sept. 29, 2008 Opinion and Order, at 4-6).)
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Defendants have opposed the State’s Motion ondll@ning grounds (while presuming
this would be a bench trial): (1) “[t]his Courtdws, and cannot ignore its ruling on the State’s
motion for preliminary injunction, as well as thecfual bases for its ruling” and (2) “reference to
such ruling will serve as a useful shorthand fomadolved in this lawsuit.” $ee idat 3.)

As to the first ground, the point of excluding lexgant evidence is to ensure that the trier
of fact — be it the Court or a jury — does not ddes such evidence.Defendants express their
confidence “that the Court will . . . not attribwgey undue consideration to its preliminary
injunction ruling.” (Defs.” Opp. at 3.) Howevehe Court’s ability to ignore irrelevant evidence
does not make that evidence admissil3eeFed. R. Evid. 402 (“Evidence which is not relevant
is not admissible.”). Indeed, by moving to excled&dence as irrelevant, the State implicitly
seeks a determination theaty consideration of that evidence would be “unduesamteration.”

Of course, it goes without saying that the onlyefiug way to preventhe juryfrom considering
irrelevant evidence is to exclude that evidendeialt

As to the second ground, Defendants do not attéorgtplain how any reference to the
Court’s denial of the State’s motion for prelimipanjunction could possibly serve as a “useful
shorthand,” let alone an admissible on8edDefs.” Opp. at 3.) Thus, Defendants have not met
their burden to “explain what [they] expect[] thedence to show and the grounds for which
[they] believe[] the evidence is admissibleSee Phillips v. Hillcrest Med. Cfr244 F.3d 790,

802 (10th Cir. 2001). Their inability to do so@lfustrates that any probative value of such a

2 Cf.FDIC v. Parvizian, Ing 944 F. Supp. 1, 3 (D.D.C. 1996) (stating, intcact case,
that court “mustgnore as irrelevanextrinsic evidence” (emphasis added; internal g
marks omitted))Leaf v. CotteyNo. 1:02-cv-0433, 2006 U.S. Dist. LEXIS 2960*&{(S.D. Ind.
Jan. 16, 2006) (stating that Court would admon@mseel and “instruct the jury tgnore
irrelevant evidenceif parties failed to abide by directive excludisgme (emphasis added)).
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“shorthand” would be substantially outweighed by ttanger of unfair prejudice to the State.
SeeFed. R. Evid. 403.

Finally, Defendants contend that “the State doeslispute that evidence presented
during the preliminary hearing is relevant to thalton the merits” and that, therefore, the Court
should “not interpret the [State’s Motion] to requéhat any and all references to the preliminary
injunction hearing or evidence presented thereiaxmuded during the trial on the merits.”
(Defs.” Opp. at 4.) To avoid any confusion, that&will attempt to clarify the scope of
its Motion, as follows.

The State agrees that some of the same evidensenpee during the preliminary
injunction hearing will be relevant at trial, afeétState does not contend that any evidence
should be excluded at trial on the basis that #imeesevidence was offered at the preliminary
injunction hearing. (However, evidence is not aatically relevant at trial merely because that
evidence was presented at the preliminary injundtiearing, as Defendants intimate.) The State
does not move for an orderlimineto foreclose references to the evidence presentbe a
preliminary injunction hearing, assuming any sugllerence is otherwise appropriate (e.g.,
introducing testimony given at the preliminary ingtion hearing).

But Defendants have presentezlargument for the proposition that references to the
denial of the State’s motion for a preliminary imgtion or any factual findings relating thereto
would be relevant at trial. And Defendants appeaoncede that any probative value of such
evidence would be substantially outweighed by urmhegudice to the State, given that the Court

has denied Defendants’ motion to strike the Stateisdemand.
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For the foregoing reasons and for the reason®détih the State’s Motion, the Court
should preclude Defendants from making referendbddact that the State’s Motion for

Preliminary Injunction was denied or to any factisadings made therein.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly H. Foster OBA #17067
ASSISTANT ATTORNEY GENERAL
State of Oklahoma

313 N.E. 2¥' st.

Oklahoma City, OK 73105

(405) 521-3921

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707
Tulsa OK 74119

(918) 584-2001

Frederick C. Baker
(admittedpro hac vicé
Elizabeth Claire Xidis
(admittedpro hac vicé
MOTLEY RICE LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280
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/s/ Ingrid L. Moll
William H. Narwold
(admittedpro hac vicé
Ingrid L. Moll
(admittedpro hac vice)
Mathew P. Jasinski
(admittedpro hac vicé
MOTLEY RICE LLC
20 Church Street, 1'7Floor
Hartford, CT 06103
(860) 882-1678

Jonathan D. Orent
(admittedpro hac vice)
Michael G. Rousseau
(admittedpro hac vice)
Fidelma L. Fitzpatrick
(admittedpro hac vice
MOTLEY RICE LLC
321 South Main Street
Providence, Rl 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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| hereby certify that on this 4th day of SeptemR€09, | electronically transmitted the
above and foregoing pleading to the Clerk of ther€osing the ECF System for filing and a
transmittal of a Notice of Electronic Filing to th@lowing ECF registrants:

W. A. Drew Edmondson, Attorney General

fc_docket@state.ok.us

Kelly H. Foster, Assistant Attorney General

kellyrth@oag.state.ok.us

M. David Riggs

driggs@riggsabney.com

Joseph P. Lennart

jlennart@riggsabney.com

Richard T. Garren

rgarren@riggsabney.com

Sharon K. Weaver

sweaver@riggsabney.com

Robert A. Nance

rnance@riggsabney.com

D. Sharon Gentry

sgentry@riggsabney.com

David P. Page

dpage@riggsabney.com

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock

Ibullock@bullock-blakemore.com

Robert M. Blakemore

bblakemore@bullock-blakemona.co

BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker

fbaker@motleyrice.com

Elizabeth Claire Xidis

cxidis@motleyrice.com

William H. Narwold

bnarwold@motleyrice.com

Ingrid L. Moll

imoll@motleyrice.com

Jonathan D. Orent

jorent@motleyrice.com

Michael G. Rousseau

mrousseau@motleyrice.com

Fidelma L. Fitzpatrick

ffitzpatrick@motleyrice.com

MOTLEY RICE LLC

Counsel for State of Oklahoma

Robert P. Redemann

rredemann@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLORP.L.L.C.

David C. Senger

david@cgmlawok.com

Robert E Sanders

rsanders@youngwilliams.com

Edwin Stephen Williams

steve.williams@youngwilliaomnm

YOUNG WILLIAMS P.A.

Counsel for Cal-Maine Farms, Inc and Cal-Maine Food, Inc.

John H. Tucker

jtucker@rhodesokla.com
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ctucker@rhodesokla.com

Kerry R. Lewis
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RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West

terry@thewestlawfirm.com

THE WEST LAW FIRM

Delmar R. Ehrich

dehrich@faegre.com

Bruce Jones

bjones@faegre.com

Krisann C. Kleibacker Lee

kklee@faegre.com

Todd P. Walker

twalker@faegre.com

Christopher H. Dolan

cdolan@faegre.com

Melissa C. Collins

mcollins@faegre.com

Colin C. Deihl

cdeihl@faegre.com

Randall E. Kahnke

rkahnke@faegre.com

FAEGRE & BENSON, LLP

Counsel for Carqill, Inc. & Cargill Turkey Producti on, LLC

James Martin Graves

jgraves@bassettlawfirm.com

Gary V Weeks

gweeks@bassettlawfirm.com

Woody Bassett

wbassett@bassettlawfirm.com

K. C. Dupps Tucker
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bchadick@bassettlawfirnmco

Vincent O. Chadick
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nlongwell@mhla-law.com
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MCDANIEL, HIXON, LONGWELL & ACORD, PLLC
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MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

Counsel for Peterson Farms, Inc.
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P. Joshua Wisley
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Bruce W. Freeman
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D. Richard Funk
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CONNER & WINTERS, LLP
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Robert W. George
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L. Bryan Burns

bryan.burns@tyson.com

Timothy T. Jones

tim.jones@tyson.com

TYSON FOODS, INC

Michael R. Bond

michael.bond@kutakrock.com

Erin W. Thompson

erin.thompson@kutakrock.com

Dustin R. Darst

dustin.darst@kutakrock.com

KUTAK ROCK, LLP

Counsel for Tyson Foods, Inc., Tyson Poultry, Inc.Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay

rti@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Frank M. Evans, Il

fevans@lathropgage.com

Jennifer Stockton Griffin

jgriffin@lathropgage.com

David Gregory Brown

LATHROP & GAGE LC

Counsel for Willow Brook Foods, Inc.

Robin S Conrad

rconrad@uschamber.com

NATIONAL CHAMBER LITIGATION CENTER
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Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American TarReform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poliry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kanhmes@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney Generalhafles.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas NationdResources Commission

Mark Richard Mullins richard.mullins@mcafeetaft.com
MCAFEE & TAFT
Counsel for Texas Farm Bureau; Texas Cattle Feedeisssociation; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com
HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultryand Egg Association & National Turkey

Federation

John D. Russell jrussell@fellerssnider.com
FELLERS, SNIDER, BLANKENSHIP, BAILEY

& TIPPENS, PC

William A. Waddell, Jr. waddell@fec.net

David E. Choate dchoate@fec.net
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FRIDAY, ELDREDGE & CLARK, LLP

Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds

reynolds@titushillis.com

Jessica E. Rainey

jrainey@titushillis.com

TITUS, HILLIS, REYNOLDS, LOVE,
DICKMAN & MCCALMON

Nikaa Baugh Jordan

njordan@lightfootlaw.com

William S. Cox, Il

wcox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC

Counsel for American Farm Bureau and National Cattemen’s Beef Association

Duane L. Berlin

dberlin@levberlin.com

LEV & BERLIN PC
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Also on this 4th day of September, 2009, | madexbpy of the above and foregoing

pleading to:

Thomas C. Green-- via email: tcgreen@sidley.com

Sidley, Austin, Brown & Wood LLP

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610

Steven B. Randall
58185 County Rd 658
Kansas, OK 74347

Cary Silverman -- via email: csilverman@shb.com

Victor E Schwartz
Shook Hardy & Bacon LLP (Washington DC)

/s/ Ingrid L. Moll

Ingrid L. Moll
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